s (ordver ) w1 ST,
_Ofﬁce of the Commissioner (Appeal), o
Sl o), o SMgaerd, SEHalE

Central GST, Appeal Commissionerate, Ahmedabad

A Yo+, A5 AN, SETATS! SBHAIE 3C00%4,

wemda r:rzxa* CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
SRR 07926305065+ AFERTI07926305136
“DIN:20230464SW000000BBBS

& e E@T : File No : GAPPL/ICOM/STP/102/2023-APPEAL fres— 11—

& et A&l ¥ Order-In-Appeal Nos. AHNI-EXCUS-002-APP-003/2023-24
f23ife Date : 18-04-2023 SIRY a3 &) @i Date of Issue 19.04.2023

siryerl (@) g1 uTRa |
O Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Rl Arising out of Order-in-Original No. 187/AC/Demand/22-23 fefe: 18.11.2022, issued
by Deputy/Assistant Commissioner, CGST, Division-l, Ahmedabad-North

g ardreremet @1 = Ud adl Name & Address
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, .to the Govt. of India, Revision
Application Unit,l\fiigistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,

Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : o
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In case of any loss ‘of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course of
essing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the Ol0 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6-Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major

Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal'lies to :-
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To the west regional bench of ‘Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa.Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other than as mentioned in para-2(i) (a) above.




The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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Ih case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-! item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matier
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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O Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is- a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iliy  amount payable under Rule 6 of the Cenvat Credit Rules.
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A 51 In view of above, an appeal against this order shall lie before the Tribunal on
AN /ment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

alty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

~ The present appeal has been filed by M/s. Bharti Sunil Madhwani, Tirupati, A-4, Raj
Laxmi Park. Behind Excise Chowki. S. Ahmedabad — 382345 (hereinafter referred to as “the
appellant™) against Order-inCriginﬁl No. 187/AC/Demand/22-23 dated 18.1 1.2022
(hereinafter referred to as “the impugned order™) passed by the Assistant Commissioner,
Central GST. Division 1. Ahmedabad North (hereinafter referred to as “the adjudicating

authority”).

2, Briefly stated, the facts of the case are that the appéllant are holding PAN No.
ALSPK4178N. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an
income of Rs. 16,64,651/- during the FY 2015-16, which was reflected under the heads “Sales
/ Gross Receipts from Services (Value from ITR)” or “Total amount paid / credited under
Section 194C. 1941, 194H, 194] (Value from Form 26AS)” filed with the Income Tax
department. Accordingly. it appeéred that the appellant had earned the said substantial income
by way of providing taxable services but had neither obtained Service Tax registration nor
paid the applicable service tax thereon. The appellant were called upon to submit copies of
Balance Sheet. Profit & Loss Accounts. Income %ax Return. Form 26AS, for the said period.

However. the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. IV/TPD/SCN/
Bharti/2021 dated 23.04.2021 demanding Service Tax amounting to Rs. 2.41,375/- for the
period FY 2015-16. under proviso to Sub-Section (1) of Section 73 of thé Finance Act. 1994,
The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77 and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte. vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,41,375/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. -Further.
Penalty of Rs. 2.41.375/- was also imposed on the appellant under Section 78 of the Finance
Act, 1994 and Penalty of Rs. 10,000/; was imposed on the appellant under Section 77(1)(a) of
the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority. the

appellant have preferred the present appeal on the following grounds:
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The appellant were engaged in providing services as insurance agent of Life Insurance
Corporation of India and were also engaged in providing services as an agent of
Oriflame Sweden to their clients and in exchange of their services, the Oriflame

Sweden, was paying the sum in the form of Commission.

They have received Rs. 2,68,734/- as commission {rom Life Insurance Corporation
and Rs. 16.64.651/- was received as commission from Oriflame Sweden. Thus, total

amount of Rs. 19.33.385/- were received as commission during the FY 2015-16.

The commission in come up to Rs. 10 lakhs are exempted under Notification No.
33/2012-ST. The appellant is, therefore, liable to pay service tax on the amount of Rs.
9.33
for the year 2015-16.

385/- received as commission Income mentioned in the Statement FORM 26AS

The appellant initially at the time entering in the channel has purchased the goods
from M/s. Oriflaim Co. and sold the goods as per the price declared by the cbmpany
and made another seven members and included in this channel. These members will
purchase the goods from M/s. Oriflam Co. and se}] the ‘goods. In this way the
increased to this extend the discount amount credited to appellant account. Actually. at
the initial stage in the year 2012-13, the activities of selling of goods were started. At
present the appellant is not provided any services relating to selling of goods. These
activities just similar to chit fund activities. In chit fund the members collecting cash
and the members are selling goods. The discount amount is being distributed by the
company as per percentage of sales. Thus, the appellant has not provided any service
except becoming member and made out another members in order to join this scheme
with a intention to earn their lively hoods.

The appellant
26AS

have submitied copies of Balance Sheet with Profit & Loss Account,
Form and Income Tax Return for the FY 2015-16 along with appeal

. memorandum

The departme

the income dg

Even it has
provided by t

unidentified s

ht has not carried out any independent enquiry to ascertain as to whether
clared in the IT returns relates to taxable services provided or otherwise.
not been mentioned in the SCN that what kind of service has been
hem. No service tax liability can be fastened on unidentified service for

ervice recipient.
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In the present case, the department has issued show cause notice solely based on
data/income particulars collected from Income Tax deﬁartment but no action in regard
to investigate the matter conducted to establish the intention of the appellant regarding
involving evasion of payment of service Tax on the income so received. Thus, the

provisions of Section 73(1) of Finance Act. 1944 are not sustainable.

The entire demand is barred by limitation as the period involved in the present case is
2015-16 whereas the SCN is served in the month of 23April, 2021 i.e., beyond the
extended time limit as prescribed under the provisions of Sectibn 73(1) of the Finance
Act. 1994. Thus. this is not the case of the suppression of facts or misstatement with
intent to evade payment of duty. in as much as. the appellant was not served any letter
to produce the evidences in regard to income so received. The department has simply
collected the data from the income Tax department such as TDS26 AS Return and
Income Tax Return for the year 2015-16 and issued Show cause notice dated 23-04-
2021 demanding the amount of Service Tax on the total income so received by the
Appellant which is time barred under limitation act and provisions of Section 73(1) of

Finance Act, 1994 are not applicable.

(a) CCE Vs. Chemphar Drugs & Liniments - 1989' (40) ELT 276 (SC)
(b) Uniworth Textiles Ltd. Vs. CCE - 2013 (288) ELT 161 (SC)
(¢) Pushpam Pharmaceuticals Company Vs. CCE - 1995 (78) ELT 401 (SC)

Further. so far as order for imposition of penalty under Section 77 & 78 of the Finance
Act, 1994 is concerned. the appellant have submitted that when the demand of service
tax is not sustainable on merits & limitation. the question of imposition of penalty
under Section 77 & 78 of the Finance Act. 1994 does not arise. So far as the proposal
to recover the interest under Section 75 of the Finance Act.1944 is concerned. the
appellant have submitted that since the demand of service tax is not legal and valid
and‘thereby not sustainable, the question of recovery of interest does not arise.
Therefore, the appellant requested to drop the proposals to eithér impose any penalty

or to recover any interest in this case.

The appellant in their additional submission dated 20.03.2023, inter alia, made the

following submission:

The appellant is purchasing the product from the Ori Flam Company and selling
through groups. The copy of printed catalogue / literature of products in detail was

submitted by them. The appellant is selling the product of Oriflam on behalf of
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company at the|prices determined by the company and invoices on their behalf and
getting remune‘étion on the sales of products in the form of discount, bonus,
incentives. etc.|During the FY 2015-16, the appellant received the income of Rs.
16.64,651/- which includes the amount of incentive. bonus etc. sanctioned and paid

depending upon achievement of targeted sales amount.

o The appellant further submitted that the show cause notice dated 23.04.2021 is time
barred under tHe provisions of limitation act on the date of its issue. The relevant date

is separately provided under Section 73(1) of the Finance Act, 1994.

4, Personal hearing in the case was held on 29.03.2023 through virtual mode. Shri
Bhudev Mishra. Authdrised person, appeared on behalf of the appellant for personal hearing.
He reiterated submissipn made in appeal memorandum. He stated that the demand is barred

by limitation.

~

5. I have carefully gone through the facts of the case, grounds of appeal. submissions

made in the Appeal |Memorandum as well as in additional submission and documents
available on record. The issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating autllol'ity, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case is legal and

proper or otherwise. The demand pertains to the period .F Y 2015-16.

6. | find that in the SCN in question, the demand has been raised for the period FY 2015-
16 based on the Income Tax-Returns filed by the appellant. Except for the value of “Sales of
Services under Sales / Gross Receipis from Serviées” provided by the Income Tax
Department, no other cogent reason or justification is forthcoming from the SCN for raising
the demand against the appellant. It is also not specified as to under which category of service
the non-levy of service tax is alleged against tiie appellant. Merely because the appellant had
reported receipts from services, the same cannot form the basis for arriving at the conclusion
that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

“Ii was further reiterated that demand notices may nol be issued indiscriminately
based on the difference berween the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once aguin reiterated that instructions of the Board to issue show cause notices

bhased on the difference in ITR-TDS dala and service lax refurns only after proper
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- verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to moniior. and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued. adjudicating authorities are expected to pass a

Jjudicious order afier proper appreciation of facts and submission of the noticee. "

6.1  In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further
inquiry or investigation, the SCN hés been issued only on the basis of details received from
the Income Tax department, without even specifying the category of service in respect of
which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. I ﬁhd that the appellant have received the Commission income of Rs. 16,64,651/- from
M/s. Oriflame India Pvt. Ltd., which was reflected in Form 26AS and on the said amount, the
TDS under Section 194H has been deducted by M/s. Oriflame India Pvt. Ltd.. I also find that
the present Show cause notice has been issued proposing demand of service tax of Rs.
2.41,375/- along with interest and penalty, on the said income only. In the impugned order
passed by the adjudicating authority also confirmed demand of service tax of Rs. 2,41,375/-

along with interest and penalties on the said income of Rs. 16,64,651/-. -

8. As regard, the income of Rs. 16,64,651/-, it is observed that the appellant in their
appeal memorandum contended that they have received the said amount as commission
income from Oriflame India Pvt. Ltd. and during the period under question the appellant has
not provided services in relation to sale of goods. They further submitted that these activities
were just similar to chit fund activities. In chit fund, the members collecting cash and the
members are selling goods. The discount amount is being distributed by the company as per
percentage of sales. Thus, the appellant has not provided any service except becoming
member and made out another members in order to join this scheme with a intention to ean

their livelihood.

8.1 However, in their additional submission dated 20.03.2023, the appellant have
contended that they were purchasing the product from the Oriflam Company and selling
through groups. The appellant is selling the product of Oriflam on behalf of company at the
prices determined by the company and invoices on their behalf and getting remuneration on
the sales of products in the form of discount, bonus, incentives, etc. However, the appellant

have not submitted any supporting documents for purchase and sale of the goods during the
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8.2 Hence. I find that it is undisputed that the appellant had received Comnﬂission income
of Rs. 16.64.651/- from M/s. Oriflame India Pvt. Ltd., which was reflected in Form 26AS and
on the said amount the TDS under Section 194H has been deducted by M/s. Oriflame India
Pvt. Ltd. Further, the contention of the appellant regarding purchase and sale of the goods is

legally not sustainable without any supporting documents.

9. | find that the appellan‘t have also contended that the demand is barred by limitation. In
this regard. I find that the due date for filing the ST-3 Returns for the period April, 2015 to
September. 2015 was 25" October, 2015. Therefore. considering the last date on which such
return was to be filed, I find that the demand for the period April, 2015 to September, 2015 is
time barred as the notice was issued on 23.04.2021, beyond the prescribed period of limitation
of five years. I, therefore, agree with the contention of the appellant that the demand is time
barred in terms of the provisions of Section 73 of the Finance Act, 1994. Therefore. the
demand on this count is not sustainable for the period from April, 2015 to September. 2015,
as the same is barred by limitation. In this regard, I also find that the adjudicating authority

has not taken into consideration the issue of limitation and confirmed the demand in toto.

9.1 For the remaining period from October. 2015 to March. 2016. the due date of filing
ST-3 Return was 25" April, 2016. In the instant case, the due date for issuing SCN was 24"
April. 2021, and the SCN was issued on 23 April, 2021. Thus, I find that the notice covering
~the period from October, 2015 to March, 2016 ‘was issued well within extended period of
limitation of five years and is legally sustainable under proviso to Section 73(1) of the

Finance Act, 1994.

10.  As regard the benefit of threshold limit of exemption as .pér the Notification No.
33/2012-ST dated 20.06.2012 admissible to the dppellant or not, | find that this is dependent
upon the value of taxable services provided during preceding year, i.e. FY 2014-15. However,
the appellant have not submitted any documents with respect to the FY 2014-15. Therefore.
they have made only bald statement that they are eligible for threshold limit of exemption

. which is not tenable without any documentary support.

I, In view of the above discussion, I held that the demand of service tax for the period
from April-2015 to September-2015 is barred by limitation and not sustainable. I find that the
appellant is liable for payment of service tax on the commission income received by them

fiom M/s. Oriflame India Private Limited, during the period from October-2015 to March-

2016. as reflected in Form 26AS. Further, I find that the imposition of penalty under Section
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initiation of inquiry by the department. After introduction of measures like self assessment
etc., a taxable service provider is not required to maintain any statutory or separate records
under the provisions of Service Tax Rules and private records maintained by them for normal
business purposes are accepted, for all the purpose of service tax. All these operates on the
basis of the trust placed on the service provider and therefore, the goveming_'provisions create
an absolute liability when any provision is contravened as there is a breach of the trust pléced
on them. It is the responsibility of the appellant to correctly assess their tax liability and pay
the taxes. The deliberate efforts by not paying correct amount of Service Tax is utter dis-
regard to the requirement of law and breach of trust deposed on them. Hence, I find that the
act of willful mis-statement and suppression of facts with an intent to evade payment of tax,
made the appellant liable for penal action under the provisions of Section 78(1) of the Finance

Act, 1994,

12 In view of the above. T uphold the order passed by the adjudicating authority for
demanding Service Tax along with interest for the period from October-2015 to March-2016
and set aside the order for demanding Service Tax along with interest for the period from
April-2015 to September-2015. Further, the penalty under Section 78 of the Finance Act,
1994 is required to be re-quantified to the extent of Service Tax demanded and upheld in this

order.

13. mmmﬁﬁﬁmmmmaﬁ%ﬁﬁwarm% |

The appeal filed by the appellant stands disposéd of in above terms.

_ ' bl AP
Ailesh K’Linlté') AP;M;

Commissioner (Appeals)

Attested ' Date: {&,ou. 2523

(R. C. Maniyar)
~ Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To. . _
M/s. Bharti Sunil Madhwani, Appellant
Tirupati, A-4, Raj Laxmi Park,

Behind Excise Chowki, S,

Ahmedabad — 382345

The Assistant Commissioner, Respondent
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CGST, Division-I,

Ahmedabad North

Copy to: |
D] The'Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North ' |
3) The Assistant Cpmmissioner, CGST, Division I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
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